E. A. Bonnapesa*

HPE3SEHTAIIMA KHUI', U3JJAHHBIX ®OHAOM
NCTOPUYECKOU ITEPCIIEKTHUBBI B 2009 I'OJQY

B pamkax xon¢pepenimu @oHI HCTOPUUECKON MEPCIIEKTUBBI MPEACTABHII J1BA
U3JaHUs, NOJATrOTOBJIIEHHBIE UM B 3TOM TIOJy M HENOCPEICTBEHHO CBSI3aHHBIE C
TeMaMH, 00Cy>KJaeMbIMH yyacTHUKaMH KOoHpepeHuuu. IIpeszeHranus Obuia 1mojaro-
TOBJIEHa W TPOBEJEHA TUpPEeKTOpoM uznarensckux nporpamm DOUIT bonpapesoii
E.A. (x.n.H.). CooprHEK cTareii «/IBoliHble cTaHIAPTHI B 3alIUTe NIPAaB YeJioBeKa:
ka3yc npogeccopa lemens» (M., 2009) u uccnenoBaHne OPUTAHCKOTO YUEHOTO
bxona Jloxnenna «Ilapomusi Ha mnpaBocyaue. I'aarckuii TpuOyHas NIpoTHB
Cao6onana MusomeBuuay (repeBoq c¢ anri. C.A.Mwununa, M.: «Pycckas man-
opama», 2009) ObLIM MpeACTaBICHb BHUMAHHUIO ayJIUTOPHUU BIIEPBBIE.

«Kazyc mpogeccopa llemensn» — 310
HUCTOpUS HEPABHOTO JyXOBHOTO TOCIWHKA
MEXJYy HENpaBbIM W HEKOMIIETCHTHBIM
cyaoM W HecrmbaeMoW Bojed wumea-
JUCTa-UHTEIJIEKTyana,  BJOXHOBISEMOTO
BEpPOl B CBOM HAapod M B IPaBUIBHOCTH
HU30paHHOTO KU3HEHHOTO KpeJo.

B »3toM cOopHuke BmHepBbie ObLI
ONyOJIMKOBAH MOJHBIA TEKCT BBICTYIUICHHS
cepOCKOro MoJUTHKA M y4eHoro Bowuciasa
[emenst nepen oOBuHUTENsIMU ["aarckoro
TpuOyHana mo OsmBmei lOrocmaBuu. B
KHHUTY BKIJIFOUYCHBI Tak)Ke CTaThU HOPUCTOB,
MOJINTOJIOTOB, HMCTOPUKOB pAa3HBIX CTpaH,
oJIpoOHO M3yYaBIIUX MaTepHuabl
npouecca Hapa Illemenem u npyrue nena
MTBIO: A.b. Messesa, JI. Muposuua, II.
bappuo, JI.K. Cepmxu u C. Hopuca, E.1O.
I'ycvkoBoit, I1.A. Vckenaeposa, C. Coknya.
Onu paccMmarpuBaroT «kaszyc Hlemens» nox

* bonpmapea E.A. — corpyauuxk PoHa HCTOPUUECKON MEPCIIEKTUBEI.
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pa3HBIMU  yrjaMH, HCIOJNb3YIOT pa3sHyl apryMEHTalHi0, OIUPAIOTCS Ha
MEXJYHApOJHBI MPaBOBOW OMBIT, HO OHM HE HAXOJAT JIOTHKM B TIOBEJACHHUH
Cylei, He HaxOIIT OCHOBaHUI IS CONEpKaHHS IOJX CTpaked 0e3 cyna o
CJIeICTBHS cepOCKOTO MOJUTHUYECKOro JesATeNs B TeueHue yxe Oosee yem 6 Jier.
B xHure craBarcs oOmme npoOseMbl MPaBOMOYHOCTH JIAHHOTO OpraHa
MEXIYHapOJHOIO NMPaBOCYIUs U OLEHKa €ro JesATEJIbHOCTH 3a UCTEKIIUE T'OJBI.
Heno Ilewmens paccmaTpuBaeTcsl Kak OAMH M3 BOMMIOIIUX CIy4YaeB HAPYIICHUS
IpaB 4eJioBeKa M HOPM MEXJIYHApOJHOTO TpaBa, CO3HATEIbHO HUTHOPHPYEMBIH
MHUPOBBIM 001IecTBeHHBIM MHeHHeM u CMU.
Oco0y10 TpeBory, Kak OTMETHIIA
E.A. bonnapea, cyneba B. Ilemrens
BBI3BIBAET C YYETOM IE€YaIbHON y4yacTu
npesunenta Cepbun Cnobonmana Mu-
JIollIeBHYa, oruduero B creHax laar-
ckoro cynunumia. Jxon JlokneHa Obu1
NAPOAUSI HATIPABOCYAVE I i iV e T (5 o i ) ULV
& TAATCKW{ TPUBYHAT NIPOTHB )5 KOTOpOMY YyJaJIOCh BCTPETUTBHCS B
raarckoii TioppMe co CiobomgaHom
MunomeBnueM. B cBoux cTaTeaxX B
oputanckux CMU on ocseman 4-net-
HUM cyn Hajg MuIomeBHYEM U OcHa-
puUBal JIETUTUMHOCTH MexayHapon-
Horo TpuOyHasa no ObiBiIei FOrocma-
Bun. Kawra «Ilapoamst Ha mpaBocy-
JUe» — 3TO cojeprKaTenbHas KPpUTHKA
CHUCTEMBI MEXIyHapOJIHOTO TPaBoO-
CyZIus Ha IpUMEpe CaMOoro JIO0JIr0ro B
ucropuu cyaedHoro mpouecca. OcHo-
BBIBaACh Ha JIOKYMEHTax Impolecca,
aBTOp YOEOUTENIbHO IMOKa3bIBaeT yTO-
MMUYHOCTh MPOEKTa «MEXKIYHAPOJAHOTO
MPaBOCY TN, MOJIUTHYECKYIO aHTaXKH-
pOBaHHOCTb cyJael, ucnoiab3oBanue MTBIO B kadecTBe mNpomaraHanCcTCKOro
WHCTPYMEHTA, IMPU3BAHHOTO OTBJIEYb BHUMAaHHUE MHPOBOrO COOO0IIecTBa OT
BOGHHBIX NpecTymeHui 3anaza.

@DOHJT HUCTOPUYECKON MNEPCHEKTUBBI, NPE3UAEHTOM KOTOPOTO SBIAETCA
H.A.HapouHnuikasi, TpaJuIlMOHHO ynenseT OOJbIIOC BHHUMaHHE COOBITHUSM Ha
Bankanax m mpobimemam oOecreueHHUs MpaB dYeloBeka M O00prOe ¢ JBOHHBIMHU
CTaHJapTaMU U MAaHUIYJSUUAMHU B 3TOU cdepe, Kak B CBOMX KHUTOU3AATEIbCKUX
MPOCKTaX, TaK M Ha CTpaHWIax cBouxX HWHTepHeT-pecypcoB: «Croierne»
(www.stoletie.ru) u «IlepcrnektuBb» (Www.perspektivy.info).

[ncon Jloxneno
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In 1993, a year after the war in

Bosnia broke out, the Republic of

EUNTRUVE RS]ES Bosnia-Herzegovina lodged an appeal

o '@:D with the International Court of Justice

against the Federal Republic of

JOHN LRUEHLAH]]‘S VIEW Yugoslavia, alleging that the country was

committing genocide against it. The

wheels of international justice turn slowly,

especially at the ICJ (an arbitration court with no coercive power and little

competence in international criminal law) and the ruling was not handed down

until February 2007. It found against Bosnia and in favour of Serbia on almost

every single count, especially on the central charge that Yugoslavia had
somehow controlled the Bosnian Serbs.

The ICJ ruling also systematically dismissed the Bosnian Muslims’ claims
that Bosnian Serb forces were trying to wipe them out as a nation. The Bosnians
adduced a massive amount of material from the grisly to the ridiculous. Some of
this material has since been found to be untrue, such as a the famous claim that a
Bosnian Serb camp guard forced one Muslim inmate to bite off another inmate’s
testicles; other claims were always absurd, such as that genocide was
demonstrated when Bosnian Serb soldiers caused “mental harm” to Muslims by
forcing them to make the sign of the cross.

But even where the Court found that abuses had occurred, it did not
classify them as genocide — with one famous exception. Along the hundreds of
pages of claims about genocide allegedly perpetrated over many years by the
Bosnian Muslims in 1993 (they submitted new claims in 1996) only the
massacre at Srebrenica in July 1995 is left standing. It and it alone has been
classified as genocide by the International Criminal Tribunal for the former
Yugoslavia, and consequently by the ICJ too (which simply follows the ICTY’s
rulings).

But what is the evidence for the finding that genocide was committed at
Srebrenica? I am not asking this question in the useful sense in which it has been
asked (and answered) by investigators such as Jonathan Rooper. I am asking
what evidence was submitted in court at the ICTY in support of this uniquely
successful claim.
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Germinal Civikov is a native of Bulgaria who lives in The Hague and
Cologne. His book, “Srebrenica: Der Kronzeuge” (Wien: Promedia, 2009) is
written in a limpid and often humorous style. Its findings are devastating.
Civikov explains that the ICTY ruling that genocide was committed at
Srebrenica on the orders of the Bosnian Serb leadership is based on the
testimony of a single witness, a self-confessed perpetrator of one of the
massacres called Drazen Erdemovié. Civikov’s discussion of the “crown
witness” and his evidence reads like a detective thriller: in fact, it should be
made into a film.

Erdemovi¢ originally surfaced in 1996 after he had been arrested in
Yugoslavia for war crimes. He contacted the Prosecutor in The Hague because
he believed that he would be given immunity from prosecution in return for
evidence. Transferred to The Hague, he was himself charged with crimes against
humanity, to which he pleaded guilty having admitted taking part in a massacre
of 1,200 Muslim civilians of which personally killed about 100. For this act of
mass murder, Erdemovi¢ was given a 10 year prison sentence by the ICTY,
reduced to 5 years on appeal because he had cooperated so well with the
Prosecutor. But there was never any trial because he pleaded guilty and so he
was never cross-examined. He was released from prison shortly after his
conviction, since he was considered to have served most of his sentence already,
and he now lives with a protected identity in a North West European country.
This mass murderer could well be your neighbour.

Civikov’s interest in the case was aroused when he started to reflect on the
veracity of Erdemovic’s testimony. The prisoners, he claimed, were shot in
groups of 10. They were bussed in, taken off the busses, marched to the
execution spot in a field several hundred metres away, frisked for their
possessions, and shot. Arguments broke out between the executioners and the
victims; the executioners drank and quarrelled; there were some moving scenes
such as when Erdemovi¢ tried to save an old man but eventually had to kill him
like the others. Quite simply, Civikov reasoned, it is not possible to kill 1,200
people this way in 5 hours unless one assumes that each group of 10 men was
killed in 2.5 minutes. Even if it had taken only 10 minutes to kill each group,
itself an achievement, it would instead have taken some 20 hours to kill so many
people. If you do the maths you will see that he is right.

Throughout the thirteen years since Erdemovié has been telling his story in
four different trials, not one of the ICTY judges ever did this simple calculation
or questioned the veracity of his account. Instead, Erdemovi¢ was summoned
back again and again from his new life to tell his story. On several occasions, he
named his seven co-perpetrators. At one of the earlier hearings, a judge asked
the Prosecutor whether these other men were going to be apprehended and he
was told that they would be. But not only has the Office of the Prosecutor never
tried to arrest or even question these men, one of them (the unit commander)
lives in Belgrade and had given interviews to the Serbian press while another
was arrested on a different matter in the United States without any extradition



The crown witness at the Hague 449

request ever being made against him by The Hague. It is as if the Prosecution is
determined to prevent anyone else from giving his account of events.

Apart from the admission about the massacre, the key point about
Erdemovié’s testimony is that he alleges that his unit acted on orders from the
Bosnian Serb leadership. Yet as Civikov shows with excruciating attention to
detail, Erdemovié’s own statements about the command structure in his little
platoon are self-contradictory and untrue. He claims that he was forced to commit
this massacre and that the orders came from one of his co-perpetrators, Brano
Gojkovié¢. But as Civikov shows, and as even the Prosecution at one point had to
admit, this Gojkovi¢ was an ordinary soldier who could not give orders to anyone.
Instead, as Civikov also demonstrates, it turns out that Erdemovié himself was a
sergeant (he lied to the contrary in Court, claiming that he had been stripped of his
rank) while another of the perpetrators was a lieutenant. It is obviously impossible
for a private to give orders to two officers and other soldiers to commit war
crimes. But if this evidence is faulty, then how valuable is Erdemovié’s claim that
Gojkovié’s orders came from the Bosnian Serb HQ in Pale?

Erdemovic¢ has presented himself, including in the media, as a pathetic
victim of the Bosnian war. He did what he did because he had to. A sort of novel
has even been written about him, as have newspaper articles, in which he is
elevated to the status of a holy fool. Civikov wades through years of evidence,
spanning a decade, to show that in fact Erdemovic is a pathological liar, as well
as a callous murderer. He was not a conscripted soldier who was forced to fight,
but instead a mercenary who fought on all three sides in the Bosnian civil war.
He was not forced, on pain of death, to commit the massacre, as he claimed in
court. On the contrary, Civikov shows that his unit was on leave when the
massacre was committed. He was not the victim of a later murder attempt to
prevent him from testifying, as he also said in court, but instead a criminal and a
thug who quarrelled over money with his fellow murderers and who, by his own
admission, is prone to blind fits of violence and anger. During his time in the
other Bosnian armies (Croat and Muslim) he had evidently been an unscrupulous
war profiteer who extracted money from people in return for their safe passage.

Civikov has convinced me that the following is what really happened.
Erdemovic¢ belonged to a mercenary unit which was on leave after the fall of
Srebrenica. On 15 July 1995, someone evidently offered him and some other
mercenaries on leave a lot of money (gold, in fact) to commit a war crime, in this
case a massacre of prisoners. In other words, the Bosnian Serb authorities had
nothing to do with it — and hence the ludicrous story about the private giving
orders. (Perhaps he was the one with the cash.) The mercenaries then hijacked
busses of prisoners which were on their way to be exchanged by the Bosnian
Serb authorities — to the horror of the unsuspecting bus drivers, and of course of
the prisoners themselves — and murdered them. A few days later, there was a
fight in a bar over the money and the former comrades starting shooting at each
other: Erdemovié¢ was hit in the stomach and later sentimentalised the scar in
Court by lifting up his shirt to claim that they had tried to kill him to prevent him
from testifying. Escaping from this situation by fleeing into Yugoslavia, he was
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unexpectedly arrested by the Yugoslav authorities from whom he managed to
escape by securing his transfer to The Hague, where his self-interest in receiving
a light sentence, coupled with his ability to spin yarns, made him a perfect
Prosecution witness. The Prosecution won out on the deal because it gained
“proof” of both genocide and command responsibility — which enabled it to go
after the “big fish” like Karadzi¢ and Mladi¢ in headline prosecutions — while
Erdemovi¢ won out too because he has not only been let off for mass murder,
but has also been given a new life, a house and presumably some sort of income.
This, I repeat, is the witness on whose evidence alone the finding of genocide at
the ICTY is based.

Outstanding questions remain. Who offered the mercenaries money and
why? Civikov’s book is scrupulously rooted in documentary evidence and there
is no documentary evidence to support a clear answer to this question. However,
there are speculations and Civikov discusses them. As Milosevic said during his
own gripping cross-examination of Erdemovi¢ — gripping because, whenever he
started to get close to the truth, Judge Richard May intervened to prevent him
from pursuing his line of questioning — there were reports in Serbia of a rogue
French secret service unit operating on the territory of the former Yugoslavia
and later involved in a plot to overthrow him, known as “Operation Spider”.
There had also been reports that these people had been present at Srebrenica.
The West, it is implied, “needed” a big atrocity at Srebrenica, and it was indeed
immediately following the fall of that town — and thanks largely to pressure
exerted by the French president, Jacques Chirac, who took the lead on the matter
— that NATO intervened and bought an end to the Bosnian war. As it bombed
Bosnian Serb targets, the Americans helped Croatia to launch “Operation Storm”
in which over a quarter of a million Serbs were driven out of the Krajina.
Defeated and marginalised as war criminals, the Bosnian Serb leaders were
barred from attending the peace conference at Dayton, where a deal was
imposed by the Americans.

Funnily enough, evidence seems to have just emerged that the Croatian
authorities manufactured a pretext for Operation Storm. Is it true? Did the same
thing happen with Srebrenica? One thing is sure: manufacturing pretexts for
military action is the oldest trick in the book. Please read Civikov’s book if you
can read German: it is brilliant.

Source URL: http://www.brusselsjournal.com/node/3894



Jbybumra Cnmuh

CTPAJABE CPIICKE CPEBPEHUILIE
(boTorpadcku myTomuc Kpo3 3emJby jaga u uemepa) beorpanm, 2010.

Y wmgamy Hcropujckor mpojekra Cpebpe-
HUIIAa W3 IITaMIle je u3anuia MoHorpadwuja ap Wit i

.]-I)YGI/IIHG CI/IMI/Iha BUILIET Hay‘lHOF CapaﬂHHKa THE MARTYRDOM OF SERBIAN SREBRENICA
’ LE MARTYR DE SREBRENICA SERBE

[Ipojexra, ,,Ctpagame cprcke Cpedpenune: Gporo-
rpadcku MmMyTomHC KpoO3 3eMJby jala U yemepa“
ISBN 978-86-88135-01-6 (beorpan, 2010). Tema
MoHorpaduje je cTame CPICKUX cela y cpebpe-
HUYKOM Kpajy: BUXOBa CyJOMHAa TOKOM CyKoOa
1992-1995. ronuHe 1 HUXOB U3TJIEI AaHAC, ACIe-
HUjY W 10 HAaKOH 3aBplIeTka pata. MoHorpadwuja
je 4eTBOpOje3nyHa: Ha EHIIICCKOM, (ppHAIyCKOM,
PYCKOM U CPIICKOM. :

Mouorpaduja je oborahena Opojuum ¢oro- ThioGwma Caars
rpa(bnjaMa n3 apXuBe MVII-a Peny6JmKe CpHCKC CTPAJIAHUSI CEPBCKO# CPEBPEHUIIBI
Koje Jatupajy u3 Iepuoja cykoba M Ha KojuMma je IR CEICKE CRERERHHIE
CTame CPICKHUX Cela NPUKa3aHO HEMOCPETHO HAKOH
mro cy Owna HamaaHyta u noxapaHa. Cnemu 180
¢dororpaduja Koje je TOKOM OBE TOAMHE Ha TEPEHY HAIPaBUO CaM ayTop U Koje
CITy’Ke Kao MOTPECHO W HEOOOPHBO BU3YEITHO CBEIOYAHCTBO TPOTOIUIIELET IIOTPOMa
KOJH je CPIICKU >KHBaJb CPEOPSHUUYKOT Kpaja MPETPIeo Y PATHOM MEPHOY.

Y MmoHorpaduju cy dororpadcku nmpukasaHa cpeOpeHndka cena PaTkoBu-
hu, boxxuhu, Kpwuhu, Aunpuhu, bpana baunhu, 3anasje, l[logpaBame, Tonmnure,
bpexanu, O6anu, bpaguhu, I'aj. Apanosuhu, I1pubojesuhu, bykosa I'nasa, boj-
Ha u Jesepo.

V jesrpoButoj koHcTatauuju Ap Cumuha y ayTopckom Tekcry ,,Cpricka ce-
Jla HeKaJ M caa’ cakuMma ce CyIITHHAa OBE OFPOMHE — M 3a LIUPY jaBHOCT Haj-
BehuMm nemom Hemo3HaTe — JbYJICKe Tpareauje: ,,Cema y OBOM Kpajy U3TIenajy
3alyIITeHje U cabllacHHje HeTO y TPEHYTKY KaJa Cy IOJ HaJCTOM pa3yllapeHUuX
XOpJIM HUXOBU MEIITAaHU OWJIM MPOTEPaHH ca CBOJUX BEKOBHUX OTmuIITa.” Be-
mukn 0poj doTorpacduja, Koje HIYCTPYjy TEKCT, H Koje oMoryhasajy mopeheme
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cTama cprckux cena CpeOpeHuIle HEMOCPEIHO MOCIe PYIICHha U ITOKOJba TOKOM
paTa, ¥ lbUXOB M3TJIE]] IaHaC, y MOTIYHOCTH NOTBPlYjy ONpaBIaHOCT OBE OIICHE.

[To peunma np [lona Jlodnanna, capagauka MHCTUTYTa 32 NEMOKpATH]y H
capaamwy y Ilapusy, u peuensenta mororpaduje ap Jbyoume Cumuha o cprnckum
cennmMa:

Oruen ap Cumuha o cenuma y okonuau CpeOpeHuIle mpeicTaBiba apa-
TOLIEHH JOTIPUHOC paclpaBH y Be3H ca jgorahajuma Koju Cy MPEeTXOIUIN
youjamy y jyny 1995. rogune. Y T0j pacnpaBu, 4ecTO ce TBPAH Ja CY
TOKOM TPOTOJHIILET Meproaa y TuM cennma CpOu Omiu XpTBe Hamaaa
o]l cTpaHe MycimMaHa, aaun CuMuheB HCKa3 TO OMUIJBHBO OTKPEIIbYje
U yuTaoly omoryhasa Jja 00Jbe CXBaTH HEMOCPEIHY CTBAPHOCT THUX Ha-
nmaga. CBakako Ja paTHU 3JI0YMH OCTaje PaTHH 3J0YHH, Al CTBAPHOCT
TPOTOJUIIELE BIaJaBUHE TEPOpa KOJH je MOTHUIA0 M3 3amTHheHe 30HE
YH 6ana Bpiio pa3aMYMTO CBETIO HA OHO INTO CE caja Ha3WBa cpe-
OpeHHYKNM reHouuaoM. MelyHaponHoj 3ajefTHUIIN OM MHOTO KOPUCTH-
JI0 J1a TIPOYUTa OBaj OIJIe] — a joul Ou uM 060Jbe OUIIO J1a TIOCeTe Ta cena
— 3aTO WIITO Y CYNIPOTHOM HHUKO Hehe MOhM Ja yCTBpAM Ja cxBarta IITa
Ce CTBapHO JIOTOAMJIO, KaKO WJIM 3amTo. Paxyjem ce mTo oBaj orien
MOTY Jla IPEeNOpPYyYUM YUTAOLKMA.

Srebrenica Historical Project

Postbus 90471

2509LL

Den Haag, The Netherlands

+31 64 878 09078 (The Netherlands)

+381 64 403 3612 (Serbia)

Internet site: www.srebrenica-project.com
E-mail: rebrenica.historical.project@gmail.com
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UTOI'OBBIN JIOKYMEHT MEX/JYHAPOJJHO HAYYHI1
KOH®EPEHIMU: JEATEJILHOCTh MEXIVHAPOIJHOI O
TPUBYHAJIA T10 BbIBIIEH FOIOCJIABUH (MTFIO):
CONEP)KAHUE, PE3YVJIbTATBI, D®DPEKTUBHOCTD

22 u 23 anpenst 2009 r. B Mockse B pamkax Poccuiickoit Akanemuu Hayk B
Wucruryte cnapsinoBenenust PAH nipu mognepxkke @onpa «Mcropudeckuii mpoeKT:
Cpebpenuna» ([ommannus) npomuia MexayHapoHas HaydHas KOH(epeHUuus Ha
temy «/JlesarenpHocTh MexayHapogHoro TpuOyHama 1o ObiBmieit HOrociapuu
(MTBIO): conepxxanue, pe3ynbTarsl, 3pPeKTuBHOCTHY. B pabore koHpepeHuun
npuHuManu ydactue 6onee 30 yuénsix u3z Poccun, Cepbun, Pecnybnuku Cep0-
ckoit (bocuus u I'epuierosuna), bonrapun, Aurnum, [N'ommannuu, CIIA. Bniepbie
IOpUCTAaMU, UCTOPUKAMHM, MATOJIOrOaHAaTOMaMH, JeMorpadaMu U UcCienoBaTe-
SIMH JIPYTUX CHEIHUAIBHOCTEH OBLIM MPOaHaTU3UPOBAHBI MPABOBbIC HOPMBI, Ha
KOTOpBIX padoTaer TpubOyHai, >pPEeKTHBHOCT U OOBEKTUBHOCTh €T0 JESTEIb-
HOCTH, MIPOBEAEH aHAIHN3 Y)K€ MPOLISAIINX U MPOJOKAIOIMINUXCS CYyIeOHBIX MPO-
[IECCOB — TI0 HAI[MOHAIBHOMY MPH3HAKy OOBHHIEMBIX, IO CPOKAM IIPUTOBOPOB,
[0 MPUMEHSAIOIUMCA HOpMaM IpaBa U T.A., HOJHAT BOMPOC O CEpPOCKUX H MY-
CyJIBMaHCKUX x)epTBaXx CpeOpeHHIbl — OJTHOTO M3 3MHU30J10B BOMHBI B bocHUM 1
I'epuerosune (bul’) — KOTOpBIHA JIeKUT B OCHOBe MHOTMX 00BHHeHUI MTBIO
poTUB CepOOB.

Ha xoHdepeHnnn ObUIM TpeCTaBICHBI HOBBIE JaHHBIC, KOTOPBIC Xapak-
TepU3yI0T HEOObEKTUBHBIA U 0JHOCTOpOHHUN XapakTep MTBIO. Yuénrie npoye-
MOHCTPHUPOBAIH HEOOBEKTUBHOCTh TPUOYHAJA [0 MHOTUM MapaMeTpamM — B MpH-
MEHEHUU IIpaBOBBIX HOPM, B HapyLIEHUUM HOPM IpOLECCyalbHOro IIpaBa, B
omnpoce CBUAETENEH U HKCIEPTOB, B MOATOTOBKE U MCIOJIb30BAHUH JOKHBIX CBH-
JieTeseil, B mpeaB3saTOM MOoJI00pe M UCIOJIb30BaHUHM JOKYMEHTOB, B 3JIOYIOTpe-
OJICHNMHM KOHLENIMM TEHOUHJa, B HWTHOPUPOBAHUU (HaKTOB TeppopH3Ma Ha
teppuropun KocoBa u Meroxuu, nesreabHocTH MoxkaxenoB B bul’, B oTkase ot
paccienoBaHus IpecTyIIeHui, coBeplu&HHbIX Bo Bpems arpeccud HATO mpo-
B lOrocinaBum B 1999 1. u np. AHanu3 psjna MpoOIECCOB IMOKAa3bIBAET, YTO
MTBIO ucnonbs3oBajics B KadyecTBE OJHOTO M3 OPYIUN 3TOW arpeccuu (Jienno
C.Munomesuya), cTal OPUMEPOM OTKPBHITOIO BMeELIATEIbCTBA BO BHYTPEHHHUE
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nena Cepoun (meno B.Illemens). B oboux cinywasx MTBIO BeiagBuayn oOBH-
HEHMsI, HE MMesl HUKaKHX JoKa3arelbcTB BUHBI HU C.Mwuiomesuua, Hu B.Ile-
mens. Ha xoH(pepeHnnnn Obuto 0c000 MOAYEPKHYTO, UTO JEIO MPOTHB JIUACpa
TJIaBHOM Tpopoccuiickoil u mpopycckoii naptun Cepoun B.lllemens — 310 BO
MHOI'OM, [J€J0 HE NPOTUB HEro JIMYHO, HO U NpoTuB opueHtauuun CepOunm Ha
Poccuro, a, 3nauut, npotuB Poccuu.

bbutn 00HAPOOBAHBI IaHHBIE, YTO CepOBl OBUTH OCYXKJIEHBI TPUOYHAJIOM B
obuieit cnoxxnoctu Ha 904 rona TIOpPbMBI, XOpBaThl — Ha 171, MycyiabMaHe — Ha
39, xocoBckue anbannsl — Ha 19 met. Ha xoH(epeHIMHE OBUIH MPEICTaBICHEI
HOBbIE MaTepHalibl AeMorpapuueckoro aHaiau3a HacejneHuss CpeOpeHuIbl, aTo-
JOTOaHATOMHYECKHUX HCCIIEIOBAaHUN MYCYJIbMaHCKHUX KepTB CpeOpeHulbl, KOTo-
pble 3HAYUTENIBHO OTJIMYAIOTCA OT HU(PBI, KOTOPYIO UCIONbL3YIOT B TpubyHaie,
HOBBIC JJOKYMCHTHI, CBA3aHHbIC C N3y4YCHUEM OTCTyIuIeHus n3 CpeOpenunsl 28-i
MYCYJIbBMaHCKOM IMBU3UU U PAI APYTHX.

YYACTHUKHA KOH®EPEHIIUU MPULIIHA K CJAEAYIOIUM BBIBOJAM:

1. Hezakounnocts co3ganus MTBIO.

MexayHnapoausiii TpuOyHan mo OwiBmied FOrocmaBum OBUT cO3/aH B Ha-
pyLIEHHE HOPM JICHCTBYIONIETO MEX/JyHapoHOro npaBa. Ha xonpepeHuun obutu
IPOaHATN3UPOBAHEl BCE APTyMEHTHI, NPEJICTABICHHBICE B KaueCTBE IIPABOBOTO
obocHoBaHus co3ganuss MTBIO u ObIIO MOKa3aHO, YTO OHM HE MOTYT CIYXKHTb
IpPaBOBLIM OCHOBAaHMEM CO3IAaHUS MEKAYHAPOAHOTO CyJeOHOro opraHa.

2. Hapymienue HOpM Me:KIyHapoaHOro mpapa B aesteabHoctu MTBIO.

D¢ddexTnBHOCTS TpHOyHaAa TPU3HAHA HE3HAUMTEIBHOW, T.K. TPHOyHAIT
MPOSIBUJI B CBOEH JI€ATEIBLHOCTH M IPU BHIHECEHUU MPUTOBOPOB OUEBHIHYIO MIPH-
crpacTHOCTh. AHanu3 pewenuit MTBIO, B wactHocTH, no penam P.Kpcitiuua,
C.Munowesuua, C.Iaauua, M.Kpauwnuxa, B.lllewens, JI.Muiowesuua n npy-
T'UX, TIOKa3bIBAET, YTO TPUOYHAI Tpy00 HApyIIaeT HOPMBI MEKYHAPOIHOTO TIPaBa,
MIPUHUMAET B Ka4eCTBE J0Ka3aTelIbCTB JIOKHYI0 HH(pOpMaLHio, caM (anbcuduuu-
pYeT JIoKa3aTeabCTBa. DTH PEUICHUS He MOTYT OBITh MPU3HAHBI B KauecTBe 000CHO-
BAaHHBIX HU C IOPUAMYECKOM, HU ¢ (pakTHUecKOi Touek 3peHus. TpudyHasl nTaBHO
MOTEPsUT CBOM aBTOPUTET KaKk OOBEKTUBHBIA OpraH MEKIYHAapOIHOTO IpaBa.

3. Ymep6 cucreme MeKIYHAPOJAHOr0 Npasa.

TpuOyHnan moxasan ce0st HHCTPYMEHTOM OIPEIEIEHHBIX TOTUTHICCKUX CHIT
SMOXHU OJHOIOJISIPHOTO MHpa. Pe3ynbrar nesaTeabHOCTH TpuOyHala — cepbE3HbIN
yliepo cucrteMe MeXIyHapoJHOro IIpaBa, ONACHBIM MpelesieHT, KOTOPBIH Ipo3UT
MOBEPHYTh JAalibHElIIee pa3BUTHE MEXAYHAapOIHOTO MpaBa B CTOPOHY IPOM3-
BOJILHOCTH.
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PEKOMEHJIAIIMA KOH®EPEHI[UU

YuacTHUKH KOH(EpEeHIIMH NPUILIA K BBIBOAY, uTo MTBIO nmomken ObITh
HEMEJUICHHO 3aKpBIT, a €ro JAesITeNIbHOCTh JOJKHA OBITh MOJIBEPrHYTa CEPhEZHO-
My aHanu3y. Kpome rpyOBIX HapyIIeHHH HOPM MEXIYHapOJHOTO IpaBa U IpaBa
camoro MTBIO, B kauecTBe npu4mHbI pekpaiienus aeareabnoctd MTBIO npen-
naraeTcs ¥ Takoe 00OCHOBaHHUE, KaK CChUIKA Ha Kinay3yny Rebus Sic Stantibus.

HeoOxoauma paaukaiibHas peBU3UsA BCEX €ro aKTOB B COOTBETCTBUU C 001LIe-
MOPUHATBIME HOPMaMH IOPUAMYECKONH MPOIEAYPHI.

Heobxoauma cymiecTBeHHas peBH3US U MEPECMOTP BCEX BBIHECEHHBIX MPH-
rOBOPOB, KaK OOBUHHUTEJbHBIX, TAK U ONPaBAATEIbHBIX (HAIPUMeEp, B OTHOLLIEHUHU
00eBHKOB T.H. ApMuu 0cBoOOkaeHHS KocoBa), yuuThIBas TUCKPUMHHAIIMOHHYIO
nonutuky I['maBHoro IIpokypopa MTBIO, cBA3aHHYI0 C HEBBIABMKEHHEM OOBHU-
HEHUU MPOTHUB TJIAaBHBIX JIMI, BAHOBHBIX B HAPYIIEHWU MEXIYHApOJHOIO ryma-
HUTApHOTO MpaBa, a TakKe BBISBICHHBIC HAPYIICHUS B XOJ/i€ CYJCOHBIX MpoIiec-
coB, (hambCU(pUKAIIH JOKAa3aTSIECTB M HAPYIICHHS MTPaB 0OBHUHIEMBIX, 0COOCHHO
no geaam B. [llewensn, P.Kpciiuua, C.Iaruua, M.Kpauwnuxa, /{.Murowesuua,
M. Mapitiuua n apyrux.

[HocTaBuTh BOmpoc 00 OTBETCTBEHHOCTH CYyIEH M JAPYTUX COTPYIHUKOB
MTBIO 3a HapymieHuss HOPpM MEXIyHapOIHOTO MpaBa M MpaBa TpUOyHaa.

Bomnpoc o Cpebpenulie 1 Tak Ha3blBA€MOM I'€HOLUE MYCYJIbMaHCKOIO Ha-
CeJIeHUS M BOCHHBIX JIOJDKEH OBITh MOJBEPTrHYT BCECTOPOHHEMY M HCUEpIIbIBa-
IOIEMYy aHAJIM3y B CBETE HOBBIX JIAaHHBIX M BCEX MMEIOIIUXCS B PaCIOPSHKCHHH
JI0Ka3aTeJIbCTB.

Ocoboe BHUMaHUE yaenuTh aeny reHepana P.Kpctuua, B koropom MTBEIO
COBEpIICHHO HEONpaBIaHHO KBamuduuupoBanx coObitus B mrose 1995 roma B
CpebpeHnule kak «reHouu». Takoi BBIBOJ ObLI clelaH B MIPOTHUBOPEUYUH C HUMe-
IOIUMUCS y CyJa JAO0Ka3aTeIbCTBaMU. B TO ke BpeMs, UMEHHO STOT IPHUTOBOP
MTOCITY>KHJI OCHOBAHHEM JUISI BEIHECEHUS CTOJb e HEOOOCHOBAHHEBIX PUTOBOPOB
U B OTHOLIEHUH psia Apyrux oosuHseMbix MTBIO, Obl1 nconb30BaH Kak OCHO-
BaHME JAJIs HempaBoMepHoro pemeHus MexayHapoanoro Cyna OOH o BuHo-
BHOcTH Cepbum B HeBbimosHeHNU KouBenmuu o rexHomuae (1948 roma), BoiHe-
cenHoro B ¢gespase 2007 roza.

[MoaBeprayTh cephEIHOMY aHANM3Y MPAKTHKY 00KaloBaHUS MPUTOBOPOB B
MTBIO: Bcem cepbaM, Kak NpaBUIIO, YBEJIMYUBAJIU BBIHECEHHBIE NPUTOBOPOM
CPOKHM HaKa3aHHUs, a MyCyJIbMaHaM W XOpBaTaM — YMEHBIIAIH WM J1a)Ke OCBO-
00XaJIA U3-TI0J] CTPAXKHU.

[IponomxuTk riy0OKOE€ Hay4HOE HCCIEJAOBAHHME BCEX SMU30JJ0B BOCHHBIX
CTOJIKHOBEHMH Ha TeppuTopuu ObBmIeii FOrocmasum, B 1991-1999 r., Hampumep,
pacctpen konoHHE FOHA nHa JloOpoBoisukoi ymuile, B3pBIBE Ha yiuie Bace
MuckuHa, Ha pblHKe Mapkane u Jp., a Takke MOJBEprHyTh CepbE3HOM IKCIep-
tu3e pesreirbHocts MTBIO.



3AKJbYUII MEBYHAPOIAHE HAVYHE KOH®EPEHIIUIE
»UAEJJATHOCT MEBYHAPOAHOI' KPUBUYHOI' TPUBYHAIJIA
3A BUBIIY JYI'OCJIIABUIY (MKTBJ):
CAJIPXXAJ, PE3VJITATU, EOUKACHOCT*

Melynaponna konpepeHuuja Ha Temy: ,,JlematHoct MelhyHaponHor Kpu-
BUYHOT TpuOyHana 3a ousmry Jyrocnaeujy (MKTBJ): canpxaj, pesynraru, edu-
kacHocT.” oapikana je 22. u 23. anpuia 2009. rogure y MockBH, y OKBHpY Pycke
akaneMuje Hayka, Ha MHctuTyTy 3a cnaBuctuky PAH, y3 moapumky Ponna
,cropujcku npojekar Cpebpenuna’ (Xonanauja). YV pany KoHPEpEHIHje y3€I0
je yuewhe Bume ox 30 Hayunux pannuka u3 Pycuje, CpOuje, Peny6nuxe Cpricke
(bocHa n XepuerosuHa), byrapcke, Benuke bputanuje, Xonanauje u CAJ. Ilo
IPBH IIyT Cy MPaBHUIM, HCTOPUIAPH, ITATOJIO3H, IeMorpadu U UCTpaKUBAYH H3
Jpyrux 00JacTH MOJABPINIM aHAIM3W MpPaBHE HOPME Ha KOjUMa ce 3aCHUBA paj
Tpubynama u epuKacHOCT M 00jeKTHBHOCT HeroBe aenaTHocTH. [lopex Tora,
CIpOBeICHa je aHanu3a Beh 3aBpIICHUX CYICKHX IpOIleca M OHUX KOjH CY jOII
YBEK Y TOKY, U TO IO €THUYKO] MPUIIATHOCTH OMNTYXEHHX, M0 U3PEUEHO] KA3HH,
10 TIPUMEHHBAKY NpaBHUX HOpMHU U ci. [lokpenyTo je u nutame CpedpeHurre,
jenne ox enmzona para 'y bocuu u Xepuerosunu (buX) xoja je y o0CHOBU MHOTHX
ontyx6u MKTBJ npotus Cp0a.

Ha KondepeHuuju cy 0wy npeloyeHr HOBHU MOJAIM KOjH IPHKa3yjy Heo-
0jextuBHOCT U jennoctpanoctT MKTBJ. Hayununu cy moka3aiau He0OjeKTUBHOCT
TpuOyHana y BUIIle acriekaTa: y MIPUMEHHU MPaBHUX HOPMH, y HapyllaBamwy Hade-
Jla IPOLIECHOT PaBa, y HCIIUTUBAkY CBEIOKA U BEIITAKa, y IPUIPEMamky U KOPH-
mwhewmy TaXHUX CBEIOKa, Y IPUCTPACHOM H300py M Kopuithewy JAOKyMeHaTa, y
3JIOYyNIOTPEOH TojMa TeHOIWI, Y UTHOPHCAkhY YHICHHIIC MOCTOjaba TEPOpU3Ma
Ha KocoBy 1 Meroxuju u neixarHoctu Mylaxeauna y buX; y onoujamy na ce ox-
peheHn 3I0YMHH UCTpaXke, Kao HITO Cy TO MPECTYIH MOYHUE-EHU TOKOM arpecuje
HATO-a npotus Jyrociasuje 1999. ronunae uta. AHanu3a HU3a mpoiieca mokasy-
je na je MKTBJ 6uo xopumihen kao jeqHo oI OpyXja y OKBHpY Te arpecuje
(mpenmer C. MunomeBuha) u 1a ce yImycTHO y OTBOPEHO MENIamkhe y YHYTPAIllhe
ctBapu Cpbuje (npeamert B. Illemessa). Y 06a ciyuaja, a na Huje MKTBJ je mo-
KPEeHyO KpUBUYHH IIOCTyNaK UMao Joka3e Kpuswuile, Hu 3a C. Musomesuha HY 3a
B. lllemespa. Ha koHpepeHIHjU je 0110 ToceOHO MOBYYCHO Ja je ONTYk0a Mmpo-
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THB Bolhe riaBHe mpopycke cTpanke y Cp6uju, B. llemespa, Hajeehum neiaom
yCMepeHa He TPOTUB Hera JUYHO KOJIHMKO MPOTHB opHjeHTUcama CpOuje Ha Py-
cHjy, Jakje yrnepeHo je mpoTuB Pycuje.

O6naponoBanu cy mnojauu npema kojuma TpuOynan Cpbe ocyhyje Ha
ykynHo 904 ronune 3arBopa, XpBate Ha 171, Myciumane Ha 39, a kocoBcke Al-
Oanne Ha 19 roguna. Ha koHdepeHnuju cy, uamel)y ocranor, OWIN MpeaodeHU
HOBHU MaTepHjaji KOjHu ce OJIHOCe Ha JeMorpadcky aHanu3y cTaHoBHHIITBA Cpe-
OpeHmIe, CyacKo-MeANINHCKA HCTPAKUBAha MYCINMaHCKHUX XpTaBa CpedpeHu-
e, Koja ce APAcCTHYHO PA3NINKyjy oX mudpe kojy uctuue TpubyHai, kao ¥ HOBa
JIOKyMEHTalija Be3aHa 3a MpoydyaBame MoBiadewma u3 CpeOpenune 28 myciu-
MaHCKe JIHUBU3H]C.

YUYECHUIIM KOH®EPEHIMJE CY JOULJIN 1O CAEAERUX 3AK/bYYAKA

1. Hezakonutoct popmupama MKTBJ

OcuuBame Mehynapoanor TpubyHana 3a OuBIIy JyrociaBujy mpeacTaBiba
npekpinaj nocrojehux Hopmu MehyHaponHor mpasa. AHaNIM3MpaHa cy CBa JIOKY-
MEHTa KOja ce KOpUCTE Y CBPXY JoKazuBama mnpaBHe yTemesbeHocTH MKTBJ u
MTOKa3aHo je Jla OHa He MOTY Ja TOCITy’Ke Kao BaJbaH OCHOB 32 (POPMHUPAHE jeTHOT
Mel)yHapoHOT mpaBOCYIHOT OpraHa.

2. HapymaBame HopMHu MehyHapoanor npasa y geaatHoctu MKTBJ

Crasio ce Ha cTaHOBHIITE Ja je edpukacHocT TpubyHana Ouia 3aHemMapibu-
Ba, ¢ 003MPOM Ha YMIHEHUILY J1a je Y CBOM pay ¥ IPHIMKOM JIOHOLIEHA Mpecyia
MoKa3ao O4YeBUJHY TpHcTpacHocT. AHanm3a pemema MKTBJ, moce6Ho y mpen-
meruma P. Kpctuha, C. Munomesuha, C. 'anuha, M. Kpajumauka, B. Illemema,
J. Munomesuha u npyrux, nokasyje na TpuOynan rpy06o kpumu Hopme melyyHa-
pOMHOT TMpaBa, MpUXBaTa JaXKHe WH(pOpPMaIlHje Kao BAIUIHE JOKa3e W Jia CaMm
dancudukyje noxaze. TakBa periewma ce He MOTY PU3HATH Kao MpaBoBajbaHa HU
ca MpaBHOT HU ca (paKTHYKOT CTAHOBUIITA. TpuOyHAN je JaBHO M3TyOHO ayTOpH-
TEeT Kao 00jeKTHUBaH opraH MelyHapoaHOT IpaBa.

3. llltera HaHeTa cucTeMy MelyHapoaHor mpasa

Tpubynan ce moka3ao Kao MHCTPYMEHT OApel)eHWX MOMUTHYKUX cHara W3
ernoxe yHHIoJapHOT ypehema cera. Pesynrtar menatHoctd TpuOyHana HaHOCH
OTPOMHY IITETY CHCTeMy Mel)yHapomHOT mpaBa M INPENCTaBJba OMacaH MpeceiaH
KOjU TIPeTH J1a 1aJbu pa3Boj MelyHapoIHOT MpaBa MpeycMepH y MpaBLly caMOBOJbE.

ITPENNIOPYKE KOH®EPEHIIUJE

VYyecuuim Kondepennuje cy 3akpyunnn aa je Heonxonno na MKTBJ, 6e3
ojanarama, OyJe YKHHYT, a J1a ’beroBa JeJIaTHOCT Jia ce MOJBPTHE 030MIbHO] KpH-
THYKO] aHanmusu. [lopea rpyOux kpmiema MehyHapoIHOT TpaBa M COICTBEHHUX
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MpaBHUX Hayena, W npuHnun Rebus Sic Stantibus je NOBOJpAH Ja TOCITYKH Kao
pazisor 3a ykunawe MKTBIJ.

Heonxonna je pagukanHa pesusuja cBux akata MKTBJ, y ckiany ca on-
mrenpuxBaleHHM HOpMaMma IpaBHE HpOIeaype.

Heonxomanu cy cymTHHCKa PEeBU3Mja U MPEUCHUTHUBAKE CBHX H3PECUCHUX
npecyna, kako ocyhyjyhux, tako u ocinobahajyhux (Ha npumep, y 0JHOCY Ha MpH-
nagHuke Tk3. Ocnobonunauke apmuje Kocosa), ysumajyhu y 003up AUCKpUMUHA-
TOPCKY HOJUTHKY Kojy Boau Tyxkumamrso MKTBJ: Huje mOAUTHYIO ONTYXKHUILY
MIPOTHUB TJIABHUX KPHBaIla 3a KpHiewkhe MehyHapo HOT XyMaHUTapHOT MpaBa, a J0-
Ka3aHa Cy U HEeroBa KpIIeHkha MPOIECHUX HOPMH, KPHBOTPBOPEH-E J0Ka3a U KpIIle-
B IIpaBa ONTYKEHUX, mocebHo y npeamernma B. lllemespa, P. Kpctuha, C. Ta-
nuha, M. Kpajumnuka, J[. Mwiomesuha, M. Maptuha u apyrux.

Tpeba MOKpPeHYTH NMHUTAKkE O OATOBOPHOCTH CyIWja M APYTHX CapagHHUKa
MKTBJ 360r kpuiema HOpMH Mel)yHapoJHOT mpaBa M MpaBHUX Hadesla camora
TpubyHnana.

[MTutame CpebpeHuIle W TAaKO3BAHOT I'€HOIUAA MYCINMAHCKOT CTaHOBHH-
OITBA W MPHUNAJHUKA BOJHUX CHara Mopa ce IOJIBPTHYTH CBECTPAHO] U HCIPITHO]
aHAJIN3M Y CBETIYy HOBHUX IOJlaTaKa U CBUX JOKAa3HMX MaTepujaja KOjU ce Hamase
Ha pacroyiaramy.

ITocebOna maxma Tpeba ce mocBeTHTH npeaMery renepana P. Kperuha, roe
je MKTBJ nornyno HeocHoBaHo gorahaje u3 jyma 1995. rogune y Cpebpenunn
OKapakTeprcao Kao ,,reHouua . TakaB 3akJbyJak je JOHET Y CYIMPOTHOCTH ca J0-
Ka3uMa KOjH Cy ce Haja3wiu Ha pacnonaramy Cyna. McroBpemeHo, ynpaso je Ta
Ipecyaa MOCTyXKWJIa Kao OCHOBA 3a HHM3 JPYIMX KPHUBHYHHX TOHCHA MpPEN
MKTBJ, kao u 3a HeyTeMeJbeHO peniethe MelyynapoaHor cyna npasje, I0HETO Y
(bebpyapy 2007. ronuHe y Be3u ca HaBOJHOM kpuBHuIloM CpOuje yciie HEUCIy-
maBawa oJpenadba Konpenmuje o renomuay u3 1948. rogune.

O30MJbHOj aHAIU3U Takohe Tpeda MOABPTHYTH U KallOEHHU MOCTyHaK Mpea
MKTBJ: ceum Cpbuma ce, mo mpaBuily, Ka3He noBehasajy, a MycnumaHuMa H
XpBaTuMa — cMamyjy, WU 4ak OuBajy ociodahanu.

Tpeba HacTaBUTH ca 030MJBHUM HaYYHUM IPOyYaBambeM CBUX €MU307a BOj-
HUX cykoOa Ha Teputopuju 6musmie Jyrocmasuje m3mehy 1991. u 1999. rogune, xao
ITO Cy, HA MpuMep, Hanaa Ha koyioHy JHA y Jlo6poBosbaukoj yiuiu y Capajesy,
ekcruiosuje y ynuiu Bace Muckuna m Ha nujaim Mapkane takohe y CapajeBy,
UTH., a cBeyKynHy jaenaTHocT MKTBJ monBprayTH 030MIbHO] HAyYHO] KPUTHIIH.



FINAL DOCUMENT OF THE INTERNATIONAL SCHOLARLY
SYMPOSIUM: OPERATION OF THE INTERNATIONAL
CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA [ICTY]:
ITS SCOPE, RESULTS, AND EFFECTIVENESS

On April 22 and 23, 2009, in Moscow, at the Russian Academy of
Sciences, Institute for Slavic Studies, co-sponsored by the Academy of Sciences
of the Russian Federation and Srebrenica Historical Project, a Netherlands
non-government organization, an international scholarly conference was held on
the topic: “Operation of the International Criminal Tribunal for the Former
Yugoslavia [ICTY]: its scope, results, and effectiveness.” More than 30 scholars
from Russia, Serbia, Republic of Srpska [Bosnia/Hercegovina], Bulgaria, United
Kingdom, the Netherlands, and the US, took part in the proceedings. It was the
first time that legal scholars, historians, forensic specialists, demographers, and
researchers from other disciplines came together to analyze the legal principles
upon which the work of the Tribunal is based and to assess its effectiveness and
objectivity. An analysis of past and current ICTY cases was conducted based on
the ethnic background of the accused, length of imposed sentences, legal
principles relied upon, etc. The issue of Serbian and Moslem victims in and
around Srebrenica was also discussed, bearing in mind that this was an episode
of the war in Bosnia/Hercegovina which is critical to many ICTY indictments of
Serb defendants.

New data were presented at the conference showing ICTY’s lack of
objectivity and its one-sided approach. The participating scholars demonstrated
the Tribunal’s bias in the following areas:

. application of legal principles;

. violations of the rules of procedure;

. examination of witnesses and experts;

. preparation and use of false witnesses,

. tendentious selection and utilization of documents;

. abuse of the concept of genocide;

. ignoring terrorist activity in the territory of Kosovo and Metohija;

. failure to prosecute Mujahedeen paramilitaries and their sponsors
in Bosnia and Hercegovina; and

. refusal to investigate and prosecute crimes committed during the NATO
aggression against Yugoslavia in 1999.
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Analysis of numerous cases showed that ICTY was utilized as one of the
weapons in that aggression [the case of Slobodan MiloSevié] and that it has
acted in a manner that can only be characterized as unabashed interference in the
internal affairs of Serbia [the case of Vojislav Sedelj]. In both instances, ICTY
filed charges without having first secured any evidence of guilt against either
Milogevié or Seselj. At the conference, it was particularly stressed that accusa-
tions against the leader of the main pro-Russian party in Serbia, V. Seselj, in
many respects are not directed against him personally as much as they are aimed
at Serbia’s pro-Russian orientation and, therefore, against Russia itself.

Facts were made public which showed that Serbs facing the Tribunal so far
have been sentenced to a total of 904 years in prison, Croats to 171, Moslems to
39, and Kosovo Albanians to 19. New evidence was presented at the conference
pertaining to the demographic analysis of the population of Srebrenica, about
forensic investigations of Srebrenica’s Moslem victims which lead to
conclusions significantly different from those promoted by the Tribunal, new
documents shedding light on the withdrawal of the 28th Moslem Division from
Srebrenica, as well as a number of other data.

CONFERENCE PARTICIPANTS HAVE REACHED THE FOLLOWING
CONCLUSIONS:

1. ICTY was formed in contravention of legal principles

The International Criminal Tribunal for the Former Yugoslavia was set up
in violation of the current norms of international law. All arguments that have
been advanced in support of the legality of the Tribunal’s formation were
analyzed at the conference and it was shown that they are insufficient to serve as
a legal basis for an international judicial institution.

2. Violations of principles of international law are notable in ICTY’s work

The Tribunal’s effectiveness was shown to be insignificant because its
work and sentencing practices are imbued with an obvious bias. Analysis of
verdicts in cases such as Krstié, Galié, §e§e1j, Milosevié, and others, shows that
the Tribunal bears responsibility for crude violations of principles of
international law, that it accepts false information as valid evidence, and that it
often falsifies evidence. Such verdicts cannot be regarded as valid from either
the legal or the factual points of view. The Tribunal long ago lost any semblance
of authority as an objective vehicle of international law.

3. Harm inflicted to the system of international law

The Tribunal has shown itself to be an instrument of certain political
forces from the epoch of a unipolar world. The overall effect of the Tribunal’s
activity has been to gravely undermine the system of international law, creating
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a dangerous precedent which threatens to distort further development of
international law, turning it in the direction of rank arbitrariness.

CONFERENCE RECOMMENDATIONS

Conference participants embraced the conclusion that ICTY should be shut
down immediately and that all its activity must be subjected to serious review. In
addition to crude violations of international law and ICTY’s own rules of pro-
cedure, the principle of Rebus Sic Stantibus is in itself sufficient to effect the
Tribunal’s immediate abolition.

All decisions of the Tribunal ought to be thoroughly reviewed in accor-
dance with generally accepted principles of legal procedure.

That includes substantive revision and review of all sentences, whether
establishing guilt or acquitting the accused [e.g. combatants of the so-called
Kosovo Liberation Army], taking into account the discriminatory policy
practiced by the Office of the Prosecutor of ICTY, its refusal to file charges
against the principal violators of international humanitarian law, as well as
manifest violations of the procedure and rights of accused and falsification of
evidence, in particular during the trials of V. éeﬁelj, R. Krstié, S. Gali¢, M.
Krajisnik, D. Milosevi¢, M. Martié, and others.

The responsibility of judges and other Tribunal personnel for violations of
international law and of the Tribunal’s own rules of procedure should be raised
and actively pursued.

The issue of Srebrenica and the so-called genocide of Moslem civilians
and military personnel must be subjected to comprehensive and exhaustive
analysis in light of new facts and of all disposable evidence.

Particular attention must be given to the case of General R. Krstié, where
ICTY, acting without any justification, classified events in Srebrenica in July of
1995 as ,,genocide.” That conclusion was drawn in contravention of the evidence
that was presented to the court. That verdict then served as the launching pad for
a number of other equally unfounded verdicts against accused persons before
ICTY. Later it was incorporated into the legaly problematic February 2007 ICJ
ruling imputing to Serbia’s responsibility for allegedly failing to act in
conformity with the Genocide Convention of 1948.

A serious analysis should be conducted of ICTY appellate procedure: the
length of sentences pronounced against Serbian accused, as a rule, at this stage
of proceedings is increased, while Moslem and Croat defendants either benefit
from reduced sentences or are acquitted altogether.

In depth scholarly analysis of all aspects of military confrontations taking
place on the territory of the former Yugoslavia between 1991 and 1999 should be
continued, in particular focusing on the attack on the JNA column in
Dobrovoljacka Street, blasts in Vase Miskin Street and Markale Market, etc. The
operation of ICTY in its entirety must be subjected to a serious scholarly critique.
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